Sales and Purchase Agreement (draft)

This sales and purchase agreement (“Contract”) is made between:

(1)	

· referred to as Seller -

And

(2)	[…], …

· referred to as Buyer –

(3) Through the authorized agent of the Buyer and Vendor Mr Robert P Sullivan 

Seller and Buyer hereinafter referred to individually as “Party” or collectively as “Parties”.
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1 Contract and Contract Documents

1.1 Definitions Auxiliary Equipment
means the system or systems or the equipment or auxiliary equipment detailed in the Annex 1
[Inventory].

Equipment

means the Generator and the Gas Turbine together with the Auxiliary Equipment that shall be provided by the Seller in the framework of this Contract, with the same scope of supply as set forth in the Annex 1 [Inventory]. If certain parts of the equipment contain software, this software forms part of the Equipment. The TEM stored on the site of the Wilhelmshaven power plant is part of the equipment.

Gas Turbine

means the Gas Turbine as set forth in Annex I [Specification]; Plate Number: MB000xxxx.

Generator

means the electrical generator, as detailed in Annex 1 [Inventory]. Plate Number: EG 000xxxx.

Object of Purchase

means the entirety of the items and rights of use that are transferred or assigned to the Buyer under this Contract as described in clause 2 [Object of Purchase].

Original Contract

refers to the original purchase agreement for the equipment and technical documentation concluded between Siemens Aktiengesellschaft (Germany) as “Supplier” and Central Puerto S.A. (Argentina) as “Buyer” in 2016.

Reverse engineering

means all actions, including observing, testing, examining, disassembling and, if necessary, reassembling, with the aim of obtaining confidential information from Siemens Energy.

Siemens Energy

Means Siemens Energy Global GmbH & Co. KG, Hahnstrasse 43e, 60528 Frankfurt am Main, Germany as legal successor of Siemens Aktiengesellschaft.








Technical Documentation

means all the documents including blueprints, technical specifications and manufacturer’s declarations as listed in Annex 2 [Technical Documentation].

TEM

means "Turbine Exit Manifold".

1.2 Contract Documents

1.2.1 This contract consists of this contract text and the following annexes, which form an integral part of the contract:

a) Annex 1: Inventory

(i) Inventory Lists Location 1 + Location 2,Germany

(ii) Pictures of the TEM at Location 3, Germany

b) Annex 2: List of Technical Documents,

c) Annex 3: IP-Clause from Original Contract.

1.2.2 In the event of contradictions between the text of the contract and an annex, the text of the contract shall take precedence. The annexes shall have equal status.



1.3 Contract Effectiveness

1.3.1 The effectiveness of this Contract is subject to the condition precedent that Siemens Energy consents to the assignment of the right of use to the Buyer in accordance with clause 6.2 [Intellectual Property]. The Seller shall inform the Buyer without undue delay of the granting or refusal of consent.

1.3.2 Buyer and Seller may rescind (“Rücktritt”) from the Contract, if Siemens Energy has not given its consent. In this case, neither Party shall have any claims against the other Party.



2 Object of Purchase

The Seller hereby sells to the Buyer, who purchases from the Seller, the Equipment as described in Annex 1 [Inventory] and the associated Technical Documentation in accordance with Annex 2. In addition, the Seller assigns to the Buyer the rights of use to intellectual property granted by Siemens Energy (previously Siemens AG) to the extent to which the Seller is entitled to these rights of use.

3 Purchase Price

3.1 Purchase Price and Payment

3.1.1 The purchase price for the Equipment including the Technical Documentation and including the assignment of the right to use is XXX EUR plus any applicable statutory VAT.

3.1.2 The purchase price is due for payment in full within fourteen [14] days

a) the Buyer has received a corresponding invoice from the Seller, and

b) Siemens Energy has consented to the assignment of the right of use to the Seller.



Payment shall be made by the Buyer to the following bank account:


Will be shared at final version of contract



3.1.3 Payments shall be deemed to have been made when the corresponding amount has been credited to the Seller's bank account.

3.1.4 At the Buyer's request, the Seller shall confirm receipt of the purchase price in writing.

3.2 Delayed Payments

If a Party is late in making a payment under this Contract, the Party shall be in default without a reminder; the other Party may assert its statutory rights.

4 Transfer of Title and Retention

4.1 The Equipment shall be transferred in the warehouses at the locations.

4.2 The transfer of title of ownership of the Equipment shall take place by agreement. If software is part of the Equipment, only the right to use that software is assigned in accordance with clause 6 [Intellectual Property / Industrial Property Rights].

4.3 Within fourteen [14] days after full payment of the purchase price, the Seller shall

a) immediately instruct the warehouse keepers at the two locations in Germany (see clauses 7.1.1a) and 7.1.1b)) to store the Equipment for the Buyer; a new storage voucher will be issued for the Buyer and from that point in time the Buyer shall pay the storage costs, and

b) store the Equipment at the Location 3 site (see clause 7.1.1c) for the Buyer as sole indirect possessor and shall send a respective written confirmation to the Buyer.



4.4 The Technical Documentation shall be transferred to the Seller upon handover. Physical documents shall be handed over to the Buyer. Electronic documents (files) are handed over to the Buyer, if the Seller, in accordance with an agreement yet to be made,

a) has sent the files to the Buyer electronically by e-mail; or

b) has made the files available to the seller for download and has sent the seller a corresponding link for the download, or

c) has saved the files on a portable storage medium and has handed over this storage medium to the Seller.



4.5 The Equipment and the Technical Documentation shall remain the property of the Seller until the purchase price has been paid in full. This retention of title extends to other claims to which the Seller is entitled against the Buyer arising from and in connection with this Contract.

4.6 If, after payment of the purchase price, further declarations and/or actions by the Seller are required in order to effectuate the transfer of ownership of the Equipment and the Technical Documentation, the Seller shall be obliged to make such declarations and/or to take such actions.


5 Marking

All equipment crates are marked according to Annex 1: Inventory list

6 Intellectual Property / Industrial Property Rights

6.1 The Seller expressly draws the Buyer's attention to the fact that Siemens Energy, as the original manufacturer of the Equipment, holds corresponding proprietary intellectual property rights in respect of the Equipment and the Technical Documentation.

6.2 Based on assigned rights, the Seller is only entitled to a non-exclusive right of use to the proprietary intellectual property that Siemens Energy owns with regard to the Equipment and the Technical Documentation. This non-exclusive right to use is limited to the operation and maintenance of the Equipment and a corresponding use of the Technical Documentation. This right of use does not include the manufacture of spare parts. The scope of the right of use is set out in Annex 4 [IP-Clauses from the Original Contract].

6.3 The Seller assigns the rights of use to the Buyer only to the extent that the Seller itself is entitled to these rights of use. The Seller assumes no warranty or liability for the type, scope and existence of the rights of use.

6.4 If a third party asserts an industrial property right or any other intellectual property right in relation to the Equipment and/or the Technical Documentation, the Buyer shall without undue delay inform Siemens Energy thereof and shall give Siemens Energy the opportunity to take legal action against the third party.



6.5 The Seller hereby assigns to the Buyer the limited right of use referred to in clause 6.2 subject to the condition precedent of full payment of the purchase price. The Buyer herewith accepts this assignment.



6.6 The Buyer shall not reverse engineer, decompile or reproduce the Equipment or any part thereof. The Buyer shall pass on this prohibition of Reverse Engineering to its other purchasers and customers accordingly, together with the obligation to pass on this prohibition accordingly in the event of resale of the Equipment.



7 Delivery Terms; Transfer of Risk

7.1 Warehouse Locations

7.1.1 The Equipment is stored at the following locations:



a) Location 1, Germany; (will be disclosed after NDA)

b) Location 2, Germany;

c) Location 3, Germany

7.1.2 Immediately after payment of the purchase price and receipt of the warehouse receipts, the Buyer shall conclude a storage contract with the respective warehouse keepers under clauses 6.1.1a) and 6.1.1b). The seller points out to the Buyer that warehouse keepers generally have a statutory lien on the stored goods. If the storage costs have not been paid, the warehouse keeper can therefore refuse to hand over the Equipment.

7.2 Inspection of the Equipment

7.2.1 The Buyer has inspected the Equipment at the Sites.



7.3 Collection of the Equipment

7.3.1 The Parties agree on the delivery condition "Ex Works" in accordance with INCOTERMS 2020,
i.e. the Buyer shall collect the Equipment from the Sites at its own expense and shall ensure proper, transport-safe packaging and loading. Furthermore, the Seller is not obliged to organise export clearance or transit clearance to a third country.



7.3.2 Within thirty [30] days of the fulfilment of all conditions precedent for the due date of the purchase price in accordance with clauses 3.1.2a) to 3.1.2c) inclusive, the Buyer must collect the Equipment from Location 3 within thirty [30] days after payment of contract amount. The time of collection of the Equipment at Location 3 shall be agreed between the Buyer and the Seller. If the Buyer fails to fulfil its obligation to collect the Equipment or fails to do so in due time, the Seller may demand a lump sum storage fee of two hundred [200] EUR per day up to and including the day of collection and/or withdraw from the contract and claim damages / reimbursement of expenses from the Buyer. In addition, the Seller is entitled to reimbursement of expenses from the Buyer if special protective measures are required in relation to the Equipment at the Wilhelmshaven site.

7.3.3 The Seller may refuse to hand over the Equipment until the purchase price has been paid in full. The Buyer is not obliged to collect the Equipment from Location 3 until the conditions precedent for the transfer of ownership in accordance with clauses 4.3a) and 4.3b) have been fulfilled.

7.4 Handover of the Technical Documentation

7.4.1 The manner and time of handover of the technical documentation shall be agreed between the parties.

7.4.2 The provisions of clause 4.4 shall apply.



7.5 Transfer of Risk

The risk transfers to the Buyer with the transfer of ownership.

8 No Warranties, no guarantees; Liability

8.1 The Buyer purchases the Equipment on a “where is” and “as is” - basis to the exclusion of any liability for defects. Furthermore, the Seller does not guarantee a specific quality, condition, durability or fitness for purpose or use of the Equipment or the Technical Documentation. As the Seller has so far only unpacked the Equipment for the purpose of conservation, but without comparing the contents of the boxes with old packing lists, the Seller assumes neither guarantee nor warranty for

the contents of the boxes to be transferred, nor for the fact that the boxes contain any parts of the Equipment at all. However, the Seller assures that he has not removed any parts. Furthermore, the Seller has no positive knowledge that third parties have removed parts from the boxes without authorisation.



8.2 The Seller shall also not be liable for claims for damages or reimbursement of expenses, irrespective of the legal grounds, unless the Seller, including its legal representatives or vicarious agents, have breached their obligations through gross negligence or wilful intent. In the event of gross negligence, liability shall be limited to EUR [1] million.



8.3 The Technical Documentation that the Seller hands over to the Buyer was provided to the Seller by the first seller from South America and to the latter in turn by Siemens Energy. With regard to the Technical Documentation, the Seller does not warrant the completeness and correctness of the documents provided.

8.4 Claims for defects and claims for damages that are directly related to a defect shall become time-barred within one year of delivery, but at the latest within eighteen [18] months of conclusion of the contract.



9 Export Control

9.1 The Buyer shall comply with the applicable provisions of national and international (re-
)export control law when passing on deliveries of the Seller (hardware and/or software and/or technology as well as associated documentation, irrespective of the manner of provision) or the work and services provided by the Seller, including technical support of any kind) to third parties. In any case, the (re-)export control regulations of the Federal Republic of Germany, the European Union and the United States of America must be observed when passing on deliveries to third parties.



9.2 If necessary for the performance of export control checks by authorities or by the Seller, the Buyer shall, upon request, immediately provide the Seller with all information about the final recipient, the final destination and the intended use of the Seller's deliveries as well as any export control restrictions applicable in this respect.



9.3 The Buyer shall fully indemnify the Seller and Siemens Energy against all claims asserted by authorities or other third parties against the Seller and/or Siemens Energy due to the Buyer's non- compliance with the above export control obligations and undertakes to reimburse all damages and expenses incurred by the Seller and/or Siemens Energy in this connection. This provision is a genuine contract in favour of third parties within the meaning of Section 328 BGB.



9.4 The fulfilment of the contract by the Seller is subject to the proviso that there are no obstacles to fulfilment due to national or international regulations of foreign trade law and no embargoes and/or other sanctions, in particular those of the United Nations, the EU or the USA,

which, at the discretion of the Seller, may expose the Seller or one of its affiliated companies to sanctions, penalties or other adverse measures by authorities.



9.5 The Buyer shall pass on the provisions of this clause 9 [Export Control] to its other purchasers and customers accordingly, together with the obligation to pass on these provisions accordingly in the event of resale of the Equipment.



9.6 The Buyer intends to export the Purchase Item to [country]. Should the destination change, the Buyer shall inform the Seller and Siemens Energy immediately of the new destination. The contact person at Siemens Energy is

[Siemens Energy Contact Details]

10 Confidentiality

10.1 Each Party shall keep confidential and not disclose to any third party [the content of this Contract and] any business and trade secrets and other confidential information regarding the other Party disclosed to it in connection with this Contract or its implementation, except as expressly agreed upon with the other Party. Any press releases and other public communication in connection with this Contract shall require the prior consent of the respective other Party. Notwithstanding the above, each Party may disclose any information as required in order to comply with applicable law or an enforceable order of a court or public authority; provided, however, that the relevant Party shall, to the extent legally permissible and practicable, notify the other Party thereof in advance and seek to agree with it upon the content of the information.

10.2 The Seller is allowed to align with Siemens Energy on this sale and purchase and may provide Siemens Energy with draft versions of this contract still in negotiation as well as with the final version ready for signature. Prices shall be blacked out.

11 Applicable Law and Dispute Resolution

11.1 This Contract, as well as all rights and claims arising from and in connection with this Contract, shall be governed exclusively by the laws of the Federal Republic of Germany to the exclusion of private international law and to the exclusion of the United Nations Convention on Contracts for the International Sale of Goods (CISG).

11.2 The courts of Düsseldorf, Germany shall have exclusive jurisdiction in the first instance over all disputes arising out of or in connection with this contract (including those concerning its validity). This shall not apply to claims for which the law prescribes an exclusive place of jurisdiction.





12 Miscellaneous

12.1 This Contract reflects the entire agreement between the parties as to its subject matter. In particular, the general terms and conditions of delivery or purchase of the parties shall not apply.

12.2 Any amendment to this Contract and any notice or other communication under or in connection with this Contract shall only be effective if made in writing (including by e-mail). The

sender may in any event only rely on a communication if it actually reaches the addressee. If the delivery of a communication is delayed, the communication shall be deemed to have reached the recipient at such time when it would under normal circumstances have been delivered to it.

12.3 Except as expressly otherwise provided in this Contract, each Party shall pay its own expenses, including the fees of its advisors, incurred in connection with this Contract.

12.4 Except as expressly set forth in this Contract or permitted under mandatory law, no Party may assign, delegate or otherwise transfer any of its rights or obligations under this Contract without the prior consent of the other Party.

12.5 Should any provision of this Contract be or become invalid or unenforceable in whole or in part, this shall not affect the validity of the remaining provisions of this Contract. The same shall apply if and insofar as a loophole is found in this Contract (in particular because the parties have overlooked a point requiring regulation). In place of the invalid or unenforceable provision or to fill the gap, an appropriate provision shall apply which, as far as legally possible, corresponds to the meaning and purpose of the invalid or unenforceable provision or the presumed intention of the parties if they had considered this point.
