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1. Confidential Information and Representatives

1.1 All information for the purposes of this Agreement disclosed by a Party or by an affiliated company of a Party according to section 15 AktG (German Stock Corporation Act) (subsequently “Party’s Affiliates”) by any means
(e.g. written, electronic, digitally embodied, verbal or in any other form) in connection with the Purpose shall be handled confidentially. In particular, information shall be deemed Confidential Information where it pertains to:

1.1.1 business  secrets,  products,  manufacturing  processes,  know-how,  inventions,  business  relationships, business strategies, business plans, financial planning, personnel matters;
1.1.2 any other documentation and information of the respective other Party, that is marked or otherwise designated as confidential or deemed confidential due to its nature or the circumstances of its transfer; the existence of this Agreement and its content.

1.2 A detailed description of the project and the Confidential Information is attached as an Annex, which forms an integral part of this Agreement.

1.3 Confidential Information shall not include information which

1.3.1 was known to the public or generally available prior to the release or surrender by the other Party, or becomes known to the public or generally available at a later point in time without breach of a duty of any confidentiality obligation;
1.3.2 was demonstrably known to a Party before the disclosure by the other Party without violating of a
confidentiality obligation;
1.3.3 has been created by a Party on its own without utilization and quotation of Confidential Information of disclosing Party; or
1.3.4 is handed over or made available to a Party by an authorized third party without a breach of confidentiality obligation.

1.4 Representatives in respect of a Party are:

1.4.1 the Party’s Affiliates;
1.4.2 all directors, officers, employees, agents as well as internal and external advisors (including, but not limited to, financial, legal and technical advisors) of a Party and of the Party’s Affiliates.

2. Confidentiality Obligations

2.1 The Parties shall:

2.1.1 Treat Confidential Information with strict confidence and only use the Confidential Information for the Purpose;
2.1.2 Only disclose Confidential Information to those Representatives who need to know such information for the Purpose provided that each Party shall procure that its Representatives comply with the provisions of this Agreement as if they were bound by this Agreement themselves;
2.1.3 Protect the Confidential Information of the other Party by unauthorized access by third parties through appropriate measures of secrecy.
2.1.4 Where a Party is required by applicable law or regulation, any court or administrative order or by any applicable stock exchange rule to disclose parts of or all Confidential Information notify the other Party
– to the extent legally and practically feasible – in writing without undue delay. The Parties shall cooperate and use reasonable best efforts to limit the extent of the disclosure to a minimum and, if needed, provide all reasonable assistance to a Party seeking a protective order against the disclosure of Confidential Information.

2.2 Any act or omission by a Representative which, if the same was an act or omission of that Representative’s Party, would constitute a breach of this Agreement by such Party, shall be deemed a breach of this Agreement by the respective Party.

3. No Guarantee for Correctness and Completeness

Neither Party makes a representation or gives any warranty as to the correctness, completeness or accuracy of the Confidential Information to the other Party. The exchange of information is not subject to any liability in this regard.


4. Non-binding Discussions

Either Party shall be entitled to terminate any discussion with the other Party in relation to the Purpose at any time and without the need to give any reasons. The disclosure of Confidential Information to the other Party shall not constitute an obligation to provide the other Party with further information or to enter into any further legally binding obligation or arrangement and does not establish any right to exclusivity for the benefit of the receiving Party.


5. Return/Deletion of Confidential Information

Upon request of either Party or, absent such a request, at the latest following the termination of the discussions between the Parties regarding the Purpose or the achievement of the purpose, the other Party shall return or destroy all Confidential Information received by such Party or its Representatives and any copies thereof (including Confidential Information stored electronically) no later than ten (10) business days after receipt of the request or the termination of the discussions. The destruction of electronically stored Confidential Information is made by complete and irrevocable deletion. The foregoing obligation shall not apply with respect to Confidential Information the destruction or return of which is not technically possible, e.g. due to it having been saved in a backup file in an automatic electronic backup-system for securing of electronic data. Each Party may retain a copy of the Confidential Information to the extent this is required by applicable law or stock exchange rules.

6. Proprietary Rights of the Parties

6.1 The holder has without prejudice to any rights, which he may have under the law for the protection of business rights from unlawful acquisition as well as from unlawful use and disclosure with regard to the Confidential Information, all property rights, rights of use and exploitation rights. Neither Party shall acquire ownership of or any other right of use with respect to Confidential Information (in particular with respect to know-how, patents applied for or registered, copy rights or other intellectual property rights) of the other Party by virtue of this Agreement or by implied conduct. Furthermore, the disclosing Party reserves all rights hereto.

6.2 The receiver of the Confidential Information shall refrain from exploiting the Confidential Information outside the Purpose in any way itself economically and imitating (in particular by way of the so-called „Reverse Engineering“) or using the Confidential Information or having it imitated by third parties and registering industrial property rights on the information – in particular trademarks, designs, patents or utility models. This prohibition shall end when and to the extent the Confidential Information has been made publicly available.


7. Term

This Agreement shall enter into effect upon signature and shall expire three (3) years after the termination of the exchange of information for the Purpose, however, no later than five (5) years from the signature of this Agreement.

8. Applicable Law / Jurisdiction

8.1 The provisions of this Contract shall be governed by and interpreted in accordance to German law to the exclusion of private international law.

8.2 The Parties will endeavour to settle all disputes arising in connection with this Agreement by negotiation.

8.3 Should either of the Parties consider that negotiations to have failed, the dispute shall be finally settled by arbitration to the exclusion of the ordinary courts of law. To this end, the Parties agree that all disputes arising in connection with this Agreement or its validity shall be finally settled in accordance with the Arbitration Rules of the German Institution of Arbitration e.V. (DIS) to the exclusion of the ordinary courts of law. The arbitral tribunal shall consist of one arbitrator, who must be qualified to exercise the function of a judge. The seat of arbitration is Düsseldorf Germany.

8.4 For the avoidance of doubt the Parties agree that the ordinary courts have jurisdiction for measures of interim relief and that the exclusive place of jurisdiction for this shall be Düsseldorf, Germany.


9. Closing Provisions

9.1 This Agreement constitutes the entire agreement of the Parties, superseding all prior agreements. Verbal collateral agreements do not exist. The conclusion of this Agreement as well as amendments and supplements to this Agreement require the written form, which is also fulfilled if a qualified electronic signature within the meaning of section 126a para 1 of the German Civil Code (BGB) or at least an advanced electronic signature within the meaning of Article 26 of the European eIDAS Regulation (2014/910/EU) is used. This also applies to an amendment or cancellation of this clause.

9.2 This Agreement and the resulting rights and obligations may not be assigned or transferred to a third party in whole or in part without the prior written consent of the other Party.

9.3 If in this Agreement a provision is invalid or unenforceable, the validity of the remaining provisions shall not be affected. The Parties undertake to replace such provision by a valid and enforceable provision whose commercial effect is as similar as possible to the invalid or unenforceable provision it replaces. This applies accordingly if there is a regulation gap.
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Annex

1. Project Description

Potential sale/purchase of 1 SGT5-4000F GT/Gen sets including additional equipment

2. Type of Confidential Information

Under this Agreement, Parties intend to disclose mainly Technical documentation and inspect 
